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include the avoidance, removal or reduction of an assessed adverse environmental effect or a 
positive environmental effect, or the increase of an assessed positive environmental effect. 

Disapplication of legislative provisions 

3.—(1) Subject to paragraph (5) the The following provisions do not apply in relation to the 
construction of any work or the carrying out of any operation required for the purpose of, or in 
connection with, the construction, operation or maintenance of the authorised development— 

(a) sections 28E (duties in relation to sites of scientific interest) and 28H (statutory 
undertakers, etc.: duty in relation to carrying out operations) of the Wildlife and 
Countryside Act 1981(a); 

(b) section 80 (notice to local authority of demolition) of the Building Act 1984(b); 

(c) section 23 (prohibition of obstructions, etc. in watercourses) of the Land Drainage Act 
1991(c); 

(d) section 32 (variation of awards) of the Land Drainage Act 1991; 

(e) the provisions of any byelaws made under section 66 (powers to make byelaws)(d) of the 
Land Drainage Act 1991; 

(f) the provisions of any byelaws made under, or having effect as if made under, paragraphs 
5, 6, or 6A of Schedule 25 (byelaw-making powers of the Appropriate Authority) to the 
Water Resources Act 1991(e); 

(g) regulation 12 (requirement for an environmental permit) of the Environmental Permitting 
(England & Wales) Regulations 2016(f) in respect of a flood risk activity only; and 

(h) the provisions of the Neighbourhood Planning Act 2017 in so far as they relate to 
temporary possession of land under articles 29 (temporary use of land for constructing the 
authorised development) and 30 (temporary use of land for maintaining the authorised 
development) of this Order. 

(2) Despite the provisions of section 208 (liability) of the 2008 Act, for the purposes of 
regulation 6 (meaning of “development”) of the Community Infrastructure Levy Regulations 
2010(g) any building comprised in the authorised development is deemed to be— 

(a) a building into which people do not normally go; or 

(b) a building into which people go only intermittently for the purpose of inspecting or 
maintaining fixed plant or machinery. 

(3) For the purposes of section 9 (requirement of licence for felling) of the Forestry Act 1967(h), 
any felling comprised in the carrying out of any work or operation required for the purposes of, or 
in connection with, the construction of the authorised development is deemed to be immediately 
required for the purpose of carrying out development authorised by planning permission granted 
under the 1990 Act. 

 
(a) Section 28E was inserted by section 75(1) of, and paragraph 1 of Schedule 9 to, the Countryside and Rights of Way Act 

2000 (c. 37). It was amended by section 105(1) of, and paragraph 79 of Schedule 11 to, the Natural Environment and Rural 
Communities Act 2006 (c. 16). There are other amendments which are not relevant to this Order. 

(b) 1984 c. 55. 
(c) Section 23 was amended by section 120 of, and paragraphs 192(1) and (2) of Schedule 22 to, the Environment Act 1995 

(c. 25) and by sections 31 of, and paragraph 32 of Schedule 2 to, the Flood and Water Management Act 2010 (c. 29). There 
are other amendments to section 23 which are not relevant to this Order. 

(d) Section 66 was amended by section 31 of, and paragraph 38 of Schedule 2 to, the Flood and Water Management Act 2010 
(c. 29) and section 86(3) of the Water Act 2014 (c. 21). 

(e) Paragraph 5 was amended by section 100 of the Natural Environment and Rural Communities Act 2006 (c. 16), section 
84(2) of, and paragraph 3 of Schedule 11 to, the Marine and Coastal Access Act 2009 (c. 23), paragraph 49 of Schedule 2 to 
the Flood and Water Management Act 2010 (c. 29) and S.I. 2013/755. Paragraph 6 was amended by paragraph 26 of 
Schedule 15 to the Environment Act 1995 (c. 25) and section 224 of, and paragraph 24 of Schedule 16 and Part 5 of 
Schedule 22 to, the Marine and Coastal Access Act 2009 (c. 23). Paragraph 6A was inserted by section 103(3) of the 
Environment Act 1995 (c. 25). 

(f) Amended by S.I. 2018/110. 
(g) Amended by S.I. 2011/987. 
(h) Section 9 was amended by section 4 of, and paragraph 14 of, Schedule 2 to the Planning (Consequential Provisions) Act 

1990 (c. 11) and S.I. 2013/755. There are other amendments to section 9 that are not relevant to this Order. 
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(4) The provisions of the following enactments do not apply in so far as those provisions still in 
force are incompatible with the exercise by the undertaker of the functions conferred by this 
Order— 

(a) The Eden Valley Railway Act 1858; 

(b) The Eden Valley Railway Act 1862; and 

(c) The Midland Railway (Settle to Carlisle) Act 1866. 

(5) The provisions referred to in paragraphs (1)(c) and (1)(e) are disapplied only in relation to 
the carrying out of any operation required for the purpose of, or in connection with, the 
construction, operation or maintenance of any part of the authorised development situated within 
the district of Durham County Council (in relation to which see Part 7 of Schedule 9 to this Order 
which contains provisions for the protection of Durham County Council) . 

PART 2 

WORKS PROVISIONS 

Principal Powers 

Development consent, etc. granted by the Order 

4.—(1) Subject to the provisions of this Order the undertaker is granted development consent for 
the authorised development. 

(2) Any enactment applying to land within or adjacent to the Order limits has effect subject to 
the provisions of this Order. 

Maintenance of the authorised development 

5. The undertaker may at any time maintain the authorised development, except to the extent 
that this Order, or an agreement made under this Order, provides otherwise. 

Planning permission 

6.—(1) It does not constitute a breach of the terms of this Order, if, following the coming into 
force of this Order, any development is carried out or used within the Order limits in accordance 
with any planning permission granted under the powers conferred by the 1990 Act. 

(2) Subject to article 8 (application of the 1991 Act), nothing in this Order is to prejudice the 
operation of, and the powers and duties of the undertaker under, the 1980 Act, the 1991 Act and 
the Town and Country Planning (General Permitted Development) (England) Order 2015. 

Limits of deviation 

7.—(1) The following provisions of this article have effect subject to the requirement that the 
undertaker must, save for any works or operations authorised under article 14 (protective works to 
buildings) or 15 (authority to survey and investigate land), construct the authorised development 
within the Order limits. 

(2) In constructing and maintaining the non-linear works comprised in the authorised 
development, the undertaker may deviate laterally within the limits of deviation for those works 
shown on the works plans. 

(3) Subject to paragraph (4), in constructing or maintaining the linear works comprised in the 
authorised development the undertaker may deviate laterally from the lines or situations shown on 
the works plans, within the Order limits, save that— 

(a) in constructing or maintaining any linear work other than those referred to in column (1) 
of the table below, in deviating laterally from the centrelines shown on the works plans, 
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 SCHEDULE 9 Articles 3 and Article 48 

PROTECTIVE PROVISIONS 

PART 1 

FOR THE PROTECTION OF ELECTRICITY, GAS, WATER AND SEWERAGE 
UNDERTAKERS 

1.—(1) The provisions of this Part of this Schedule have effect for the protection of utility 
undertakers unless otherwise identified in another Part of this Schedule or agreed in writing 
between the undertaker and the utility undertaker in question. 

(2) Subject to sub-paragraph (3) or to the extent otherwise agreed in writing between the 
undertaker and the utility undertaker concerned, where the benefit of this Order is transferred or 
granted to another person under article 44 (consent to transfer benefit of Order), any agreement of 
the type mentioned in sub-paragraph (1) has effect as if it had been made between the utility 
undertaker concerned and the transferee or grantee (as the case may be). 

(3) Sub-paragraph (2) does not apply where the benefit of the Order is transferred or granted to 
the utility undertaker concerned (but see paragraph 11(3)(b)). 

2. In this Part of this Schedule— 

“alternative apparatus” means alternative apparatus adequate to enable the utility undertaker in 
question to fulfil its statutory functions in a manner no less efficient than previously; 

“apparatus” means— 

(a) in the case of a utility undertaker within paragraph (a) of the definition of that term, 
electric lines or electrical plant (as defined in the Electricity Act 1989(a)), belonging to or 
maintained by the utility undertaker for the purposes of electricity supply; 

(b) in the case of a utility undertaker within paragraph (b) of the definition of that term, any 
mains, pipes or other apparatus belonging to or maintained by the utility undertaker for 
the purposes of gas supply; 

(c) in the case of a utility undertaker within paragraph (c) of the definition of that term— 

(i) mains, pipes or other apparatus belonging to or maintained by the utility undertaker 
for the purposes of water supply; and 

(ii) mains, pipes or other apparatus that is the subject of an agreement to adopt made 
under section 51A (agreements to adopt water main or service pipe at future date) of 
the Water Industry Act 1991(b); and 

(d) in the case of a sewerage undertaker— 

(i) any drain or works vested in the sewerage undertaker under the Water Industry Act 
1991; and 

(ii) any sewer which is so vested or is the subject of a notice of intention to adopt given 
under section 102(4)(c) (adoption of sewers and disposal works) of that Act or an 

 
(a) The definition of “electrical plant” (in section 64) was amended by paragraphs 24 and 38(1) and (3) of Schedule 6 to the 

Utilities Act 2000 (c. 27). 
(b) Section 51A was inserted by section 92(1) of the Water Act 2003 (c. 37) and amended by section 10(1) and (2) of the Water 

Act 2014 (c. 21). 
(c) Section 102(4) was amended by section 96(1)(c) of the Water Act 2003 and paragraph 90 of Schedule 7 to the Water Act 

2014. 
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“train operator” means any person who is authorised to act as the operator of a train by a 
licence under section 8 of the Railways Act 1993. 

78. Network Rail must, on receipt of a request from the undertaker, from time to time provide 
the undertaker free of charge with written estimates of the costs, charges, expenses and other 
liabilities for which the undertaker is or will become liable under this Part of this Schedule 
(including the amount of the relevant costs mentioned in paragraph 77) and with such information 
as may reasonably enable the undertaker to assess the reasonableness of any such estimate or 
claim made or to be made pursuant to this Part of this Schedule (including any claim relating to 
those relevant costs). 

79. In the assessment of any sums payable to Network Rail under this Part of this Schedule there 
must not be taken into account any increase in the sums claimed that is attributable to any action 
taken by or any agreement entered into by Network Rail if that action or agreement was not 
reasonably necessary and was taken or entered into with a view to obtaining the payment of those 
sums by the undertaker under this Part of this Schedule or increasing the sums so payable. 

80. The undertaker and Network Rail may, subject in the case of Network Rail to compliance 
with the terms of its network licence, enter into, and carry into effect, agreements for the transfer 
to the undertaker of— 

(a) any railway property shown on the works and land plans and described in the book of 
reference; 

(b) any lands, works or other property held in connection with any such railway property; and 

(c) any rights and obligations (whether or not statutory) of Network Rail relating to any 
railway property or any lands, works or other property referred to in this paragraph. 

81. Nothing in this Order, or in any enactment incorporated with or applied by this Order, 
prejudices or affects the operation of Part I of the Railways Act 1993. 

82. The undertaker must give written notice to Network Rail if any application is proposed to be 
made by the undertaker for the Secretary of State’s consent, under article 44 (consent to transfer 
benefit of Order) of this Order and any such notice must be given no later than 28 days before any 
such application is made and must describe or give (as appropriate)— 

(a) the nature of the application to be made; 

(b) the extent of the geographical area to which the application relates; and 

(c) the name and address of the person acting for the Secretary of State to whom the 
application is to be made. 

83. The undertaker must no later than 28 days from the date that the plans submitted to and 
certified by the Secretary of State in accordance with article 49 (certification of plans, etc.) are 
certified by the Secretary of State, provide a set of those plans to Network Rail in a format 
specified by Network Rail. 

PART 7 

FOR THE PROTECTION OF DURHAM COUNTY COUNCILDRAINAGE 
AUTHORITIES 

84.  The provisions of this Part of this Schedule apply for the protection of Durham County 
Council in relation to its functions under the Land Drainage Act 1991 as the lead local flood 
authority.the drainage authorities unless otherwise agreed between the undertaker and a drainage 
authority. 

85. In this Part of this Schedule— 

“construction” includes execution, placing, altering, laying, replacing, relaying, connecting, 
building, installing, removal and excavation, and “construct” and “constructed” are to be 
construed accordingly; 
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“the drainage authority” means Durham County Council in relation to its functions under the 
Land Drainage Act 1991 as the lead local flood authority within the meaning of section 6 
(other definitions) of the Flood and Water Management Act 2010(103); 

“drainage authority” means the drainage board concerned within the meaning of section 23 
(prohibition on obstructions etc. in watercourses) of the Land Drainage Act 1991(a); 

“drainage work” means any ordinary watercourse and includes any bank, wall, embankment 
or other structure, or any appliance, constructed or used for land drainage or flood defence in 
connection with an ordinary watercourse which is the responsibility of the drainage authority; 

“ordinary watercourse” has the same meaning as given in section 72 (interpretation) of the 
Land Drainage Act 1991(b); 

“plans” includes sections, drawings, specifications and method statements; and 

“specified work” means any of the following works carried out in relation to or which may 
affect any ordinary watercourse— 

(a) erecting any mill dam, weir or other similar obstruction to the flow of the watercourse, or 
raising or otherwise altering any such obstruction; 

(b) construction or installation of a bridge or other structure; 

(c) installing a culvert in the watercourse; or 

(d) altering a watercourse or a culvert or other form of drainage infrastructure in a manner 
that would be likely to affect the flow of the watercourse. 

86.—(1) Before beginning to construct any specified work, the undertaker must submit to the 
drainage authority plans of the work, and such further particulars as the drainage authority may 
within 14 days of the first submission of the plans reasonably require. 

(2) Any such specified work must not be constructed except in accordance with such plans as 
may be approved in writing by the drainage authority, or determined under paragraph 92. 

(3) The drainage authority must approve or refuse approval of the plans for a specified work 
within 28 days of receipt of the later of— 

(a) the plans under sub-paragraph (1); or 

(b) such further particulars as the drainage authority may reasonably require under sub-
paragraph (1). 

(4) Any approval of the drainage authority required under this paragraph— 

(a) must not be unreasonably withheld or delayed; 

(b) is to be deemed to have been given if it is neither given nor refused within the period 
specified in sub-paragraph (3); and 

(c) may be given subject to such reasonable requirements or conditions as the drainage 
authority may make for the protection of any ordinary watercourse or for the prevention 
of flooding. 

87. The requirements or conditions which the drainage authority may make under paragraph 86 
include conditions requiring the undertaker at its own expense to construct such protective works 
(including any new works as well as alterations to existing works) as are reasonably necessary— 

(a) to safeguard any ordinary watercourse against damage, or 

(b) to secure that the efficiency of any ordinary watercourse for flood defence or land 
drainage purposes is not impaired and that the risk of flooding is not otherwise increased, 
by reason of the specified work in relation to the ordinary watercourse. 

 
103() 2010 c. 29. 
(a) 1991 c. 59. Section 23 of the Land Drainage Act 1991 was amended by Schedule 22 to the Environment Act 1995 c. 25 and 

Schedule 2 to the Flood and Water Management Act 2010 c. 29.  
(b) 1991 c. 59. 
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88.—(1) Any specified work in relation to an ordinary watercourse, and all protective works 
required by the drainage authority under paragraph 86, must be constructed to the reasonable 
satisfaction of the drainage authority and an officer of the drainage authority is entitled, on giving 
such notice as may be reasonable in the circumstances, to inspect and watch the construction of 
such works. 

(2) The undertaker must give to the drainage authority not less than 14 days’ notice of its 
intention to commence construction of any specified work and the undertaker must give to the 
drainage authority notice of completion of a specified work not later than 7 days after the date on 
which it is brought into use. 

(3) If any part of a specified work in, over or under any ordinary watercourse is constructed 
otherwise than in accordance with the requirements of this Part of this Schedule, the drainage 
authority may by notice require the undertaker at its own expense to comply with the requirements 
of this Part of this Schedule or (if the undertaker so elects and the drainage authority in writing 
consents, such consent not to be unreasonably withheld) at the undertaker’s expense to remove, 
alter or pull down the work and, where removal is agreed, to restore the site to its former condition 
to such extent and within such limits as the drainage authority reasonably requires. 

(4) Subject to sub-paragraph (5), if within a reasonable period, being not less than 28 days from 
the date when a notice under sub-paragraph (3) is served upon the undertaker, it has failed to begin 
taking steps to comply with the requirements of the notice and subsequently to make reasonably 
expeditious progress toward their implementation, the drainage authority may execute the works 
specified in the notice and any expenditure reasonably incurred by it in so doing is to be 
recoverable from the undertaker. 

(5) In the event of any dispute as to whether sub-paragraph (3) is properly applicable to any 
work in respect of which notice has been served under that sub-paragraph, or as to the 
reasonableness of any requirement of such a notice, the drainage authority must not, except in an 
emergency, exercise the powers conferred by sub-paragraph (4) until the dispute has been finally 
determined. 

89.—(1) From the commencement of the construction of any specified work until the date 
falling 12 months from the date of completion of the specified work (“the maintenance period”), 
the undertaker must at its expense, maintain in good repair and condition and free from 
obstruction the drainage work which is situated within the limits of deviation for that specified 
work and within land held or occupied by the undertaker, whether the drainage work is 
constructed under this Order or is already in existence. 

(2) If any such drainage work which the undertaker is liable to maintain is not maintained to the 
reasonable satisfaction of the drainage authority, it may by notice require the undertaker to 
maintain the drainage work at the undertaker’s expense, or any part of it, to such extent as the 
drainage authority reasonably requires. 

(3) If, within a reasonable period being not less than 28 days beginning with the date on which a 
notice in respect of any drainage work is served under sub-paragraph (2) on the undertaker, the 
undertaker has failed to begin taking steps to comply with the reasonable requirements of the 
notice and has not subsequently made reasonably expeditious progress towards their 
implementation, the drainage authority may do what is necessary for such compliance and may 
recover any expenditure reasonably incurred by it in doing so from the undertaker. 

(4) In the event of any dispute as to the reasonableness of any requirement of a notice served 
under sub-paragraph (2), the drainage authority must not, except in a case of emergency, exercise 
the powers of sub-paragraph (3) until the dispute has been finally determined. 

(5) This paragraph does not apply to— 

(a) drainage works which are vested in the drainage authority, or which the drainage 
authority or another person is liable to maintain and is not prevented by this Order from 
so doing; and 

(b) any obstruction of a drainage work for the purpose of a work or operation authorised by 
this Order and carried out in accordance with the provisions of this Part of this Schedule 
provided that any obstruction is removed as soon as reasonably practicable. 
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90. Subject to paragraph 89(5)(b), if by reason of the construction of any specified work or of 
the failure of any such work the efficiency of any ordinary watercourse for flood defence or land 
drainage purposes is impaired, or that watercourse is otherwise damaged, so as to require remedial 
action, such impairment or damage must be made good by the undertaker at its own expense to the 
reasonable satisfaction of the drainage authority and if the undertaker fails to do so, the drainage 
authority may make good the same and recover the expense reasonably incurred by it in so doing 
from the undertaker. 

91.—(1) The undertaker must make reasonable compensation for costs, charges and expenses 
which it may reasonably incur or which it may sustain— 

(a) in the examination or approval of plans under this Part of this Schedule; and 

(b) in the inspection and supervision of the construction of a specified work in respect of an 
ordinary watercourse or any protective works required by the drainage authority under 
this Part of this Schedule. 

(2) The maximum amount payable to the drainage authority under sub-paragraph (1)(a) or (1)(b) 
is to be the same as would have been payable to the drainage authority in accordance with the 
scale of charges for pre-application advice and land drainage consent applications published on the 
drainage authority’s website from time to time. 

92. Any dispute arising between the undertaker and the drainage authority under this Part of this 
Schedule is to be determined by arbitration in accordance with article 51 (arbitration) of the Order. 


